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Court of Appeals of the District of Colombia 

No. 3055. 

Walter G. Eisinger, Trading, &c., Appellant, 

vs. 

Herbert A. Gill. 

a Supreme Court of the District of Columbia. 

At Law. No. 59355. 

Herbert A. Gill, Plaintiff, 

vs. 

Walter G. Eisinger, Trading as Eisinger Brothers, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

^ Declaration. 

Filed July 26, 1916. 

In the Supreme Court of the District of Columbia. 

At Law. No. 59355. 

Herbert A. Gill, Plaintiff, 
vs. 

Walter G. Eisinger, Trading as Eisinger Brothers, Defendant. 

First Count. The plaintiff, Herbert A. Gill, sues the defendant, 
Walter G. Eisinger, who trades and carries on business under the 
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WALTER G. 


El SING EIL 


ETC., VS. HERBERT A. GILL. 


name and style of Eisinger Brothers, for that, theretofore, on April 
3rd, 1916, the defendant, by the name and style of Eisinger Brothers, 
made his promissory note for the sum of $200 to the order of H. A. 
Gill & Son, payable three months after date at No. 2101 7th Street, 
N. \\., with interest at 0% per annum, and delivered the same for 
value to said payee, and thereafter said payee endorsed said note and 
delivered the same to the plaintiff, who is now the legal holder and 
owner thereof. That said note was duly presented for payment at 
the maturity thereof and payment demanded, but the same was not 
paid, and defendant has refused, and still refuses, to pay said note, 
or any part thereof, or any interest thereon. 

Wherefore, the plaintiff brings this suit, and claims the said sum 
of $200 with interest thereon at 6% from April 3rd, 1916, according 
to the particulars of demand hereto annexed, besides costs. 

Second Count: And the plaintiff, Herbert A. Gill, further sues the 
defendant, Walter G. Eisinger, who trades and carries on business 
under the name and style of Eisinger Brothers, for money payable 
by the defendant to the plaintiff for goods sold and delivered 
2 by the plaintiff to the defendant; and for work done and 
materials provided by the plaintiffs for the defendant at his 
request; and for money lent by the plaintiff to the defendant; and 
for money paid by the plaintiff for the defendant; and for money 
received by the defendant for the use of the plaintiff; and for money 
found to be due from the defendant to the plaintiff on accounts 
stated between them. And the plaintiff claims $200 with interest 
thereon at 6% from April 3rd, 1916, according to the Particulars of 
Demand hereto annexed, besides costs. 

P. H. MARSHALL, 
Attorney for Plaintiff. 


District of Columbia, ss: 

Theodore N. Gill, Junior, being first duly sworn on oath says: 
That he is a member of the firm of H. A. GUI & Son, composed of 
Herbert A. Gill, named as plaintiff in this suit and of this affiant, 
and affiant has personal knowledge of the things hereinafter set forth, 
and makes this affidavit as the agent of said Herbert A. Gill, and has 
authority as such agent so to act. 

That said plaintiff has a just cause of action against the defendant, 
and is entitled to recover from him the sum of $200 with interest at 
6% from April 3rd, 1916, which cause of action is as follows: 

On April 3rd, 1916, said defendant, by the name and style of 
Eisinger Brothers, made his promissory note for the sum of $200, 
to the order of H. A. Gill & Son, payable three months after date at 
No. 2101 Seventh Street, Northwest, with interest at six per cent per 
annum, and delivered the same for value to the payee, and thereafter 
said payee endorsed said note and delivered the same to the 
plaintiff, who is now the legal holder and owner thereof. A 
true copy of said note is set out in the particulars of demand 
hereto annexed, and is hereby referred to and made a part, of this 
affidavit. 
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That said note was duly presented for payment at the maturity 
thereof, and payment demanded, but the same was not paid, and said 
Eisinger has refused and still refuses to pay said note, or any part 
thereof, or any interest thereon. 

That at the time of the making of said note, defendant was largely 
indebted to plaintiff for arrears of rent of certain real estate then oc¬ 
cupied by defendant as tenant of plaintiff, and the defendant made 
and delivered said note, together with certain other notes, to H. A. 
Gill & Son, which firm collected the rents of said real estate for 
plaintiff, in consideration of said previous indebtedness. That after 
the making and delivery of said note, the defendant became in 
errears for rent of said property for a period subsequent to the date 
thereof, and was notified by plaintiff to vacate said property for de¬ 
fault in payment of rent, and did vacate the same, and left upon said 
real estate certain buildings which the defendant had erected thereon. 
That shortly before defendant vacated said property, the plaintiff 
proposed to him that if the defendant would restore a certain fence, 
surrender immediate possession to plaintiff, and also surrender and 
abandon any claim which the defendant might make to the aforesaid 
buildings, which claim the plaintiff disputed, that plaintiff would 
allow to defendant, in consideration for the restoration of said fence, 
the surrender of the property and the abandonment of said claim, 
the rent of said property which defendant then owed to plaintiff 
for the months of May and June, 1916. That defendant re- 
4 jected said offer or proposal of plaintiff, and vacated said 
property, leaving said buildings thereon, and without any 
reservation by him of any claim thereto, or of any pretended right 
to enter upon plaintiff’s property and remove said buildings or any 
part thereof. 

Wherefore, this affiant says that there is now justly due and owing 
from said defendant to the plaintiff, by reason of the premises, the 
said sum of $200 with interest thereon at six per cent from April 
3rd, 1916, according to the particulars of demand hereto annexed, 
exclusive of all set-offs and just grounds of defense, besides costs of 
this suit. 

THEO. N. GILL, Jr. 

Subscribed and sworn to before me this 26th dav of July, 1916. 
[seal.] S. A. TERRY, 

Notary Public, D. C. 

Particulars of Demand. 

$200.00. Washington, D. C., April 3, 1916. 

Three months after date we promise to pay to the order of H. A. 
Gill & Son Two hundred Dollars at 2101-7 St. N. W. 

Value received with interest at the rate of 6 per cent per annum. 

No. —. Due-, —. 

EISINGER BROS., 

W. G. E. 
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Endorsement on back of Note: Herbert A. Gill & Son, Herbert 
A. Gill. 

Four cents revenue stamps attached and canceled. 

P. H. MARSHALL, 
Attorney for Plaintiff. 


5 Pleas. 

Filed August 5, 1916. 

******* 

The defendant, Walter G. Eisinger, trading as Eisinger Bros, for 
plea to the plaintiff’s declaration herein filed says: 

1. That he did not promise as in said declaration alleged. 

2. That he is not indebted as in said declaration alleged. 

3. And for a further plea, the defendant says that the plaintiff, 
his said action should not have or maintain for that the plaintiff at 
the commencement of this action was and still is indebted to the 
defendant in the sum of $1,000., the same being the value of a trade 
fixture erected by the defendant on premises 2101 7th Street N. W., 
M ashington, D. C., now the property of the plaintiff and which 
fixture defendant had the right to remove at the termination of 
his tenancy of the said premises, but which was retained hv the 
plaintiff and for which the plaintiff became liable to pay as appears 
in the particulars of said indebtedness hereto annexed; and defendant 
is willing that the same mav be set off against the plaintiff’s demand. 

HAYDEN JOHNSON, 

P. 

THOS. H. PATTERSON, 

Attorneys for Defendant. 

Particulars of Demand. 

******* 

Herbert A. Gill to Walter G. Eisinger, trading as Eisinger Bros., Dr. 

To value of office structure erected by Eisinger Bros, upon 

6 premises 2101 7th Street N. W., Washington, D. C., property 

of the plaintiff. $i non 

HAYDEN JOHNSON, 

p 

THOS. H. PATTERSON, 

Attorneys for Defendant. 

Memoranda. 

August 5, 1916.—Affidavit of defense filed in support of foregoing 

piudo» 

August 9, 1916.—Motion for Judgment under 73d rule filed. 
November 2, 1916.—Leave granted to defendant to file substitute 
amdavit of defense, and Motion for Judgment continued. 
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Supplemental 'Affidavit of Defense. 

Filed November 7, 1916. 

******* 

Now comes the defendant by leave of the Court first had and 
obtained, and files herewith his supplemental affidavit of defense. 

District of Columbia, ss: 

\\ alter G. Eisinger, being first duly sworn, deposes and says, that 
he is the person named as party defendant in the above entitled cause 
and that he is not indebted to the plaintiff in the sum of $200 with 
interest thereon at 6% per annum from April 3rd, 1916, nor is he 
indebted to the plaintiff in any sum whatsoever, nor is the 
7 plaintiff entitled to recover from the defendant any sum 
whatsoever; that he has a meritorious and complete defense 
to the whole of the plaintiff ? s claim herein sued upon, the grounds 
of his defense being as follows: 

The defendant admits the making of the promissory note herein 
sued upon, but says that at the time of the institution of this action, 
the plaintiff was and still is indebted to him in the amount of $1,000. 
the same being the value of a certain trade fixture in the nature 
of an office building or structure erected by the defendant upon 
premises 2101 7th Street N. W., Washington, D. C., the property of 
the plaintiff for defendant’s use in his business in the operation of 
a lumber yard, and which defendant had the right to remove at 
the termination of his tenancy, but which was left upon plaintiff’s 
premises under such circumstances as made the plaintiff liable to 
pay the defendant for the value of the same; that the circumstances 
under which this fixture was erected and maintained and under 
which the defendant removed from the premises of the plaintiff 
leaving the said fixture thereupon, and also out of which plaintiff’s 
liability to pay for the said fixture arose are more particularlv set 
forth as follows: 

Defendant several years ago went into possession of premises 2101 
7th Street N. W., Washington, D. C. as a tenant under a lease for a 
term of years, the lease having been made by the plaintiff’s predeces¬ 
sor in interest ; defendant used the said premises in connection with 
the operation of his business as a dealer in lumber and it became 
necessary for the enjoyment of the same and for the proper conduct 
of his said business to erect for his own immediate use in the said 
business a structure to be used as an office, this structure never 
K becoming a part of the owner’s realty and being of such a 
character that the defendant was entitled to remove same 
from the premises as a trade fixture, and was so understood to have 
been by both the owner of the property, by the plaintiff, who sub¬ 
sequently became the owner, and by the defendant; during the con¬ 
tinuance of defendant’s tenancy under the said lease, plaintiff be¬ 
came the owner of the said premises 2101 7th Street N. W., Wash¬ 
ington, D. C., and is still the owner. Defendant’s lease of the said 
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premises terminated more than a year prior to the institution of 
this action, and thereafter the defendant was allowed by the plaintiff 
to remain in possession of the said property, and he did so remain in 
possession of the said property as a tenant by sufferance until, to-wit, 
June 4, 1916, when pursuant to the requirements of a thirty-day 
notice given by the plaintiff to the defendant on May 6, 1916, the 
defendant vacated said premises; defendant did not at that time 
remove from the premises his aforementioned office structure, al¬ 
though he did not abandon his right to the same, but allowed the 
same to remain upon the plaintiff’s premises, it having come to his 
attention that the plaintiff expected to purchase same from him. 
Thereafter the plaintiff offered to pay defendant for the said office 
structure but at a price which defendant considered inadequate, 
and the defendant declined to accept the amount offered as afore¬ 
said in settlement. While these negotiations were in progress, on 
June 13, 1916, nine days after defendant vacated the said premises, 
defendant wrote the following letter to the plaintiff’s attorney in reply 
to a letter written bv plaintiff’s attorney on June 10th, six days 
after defendant moved from the said premises: 

9 “June 13, 1916. 

Mr. P. H. Marshall, Commercial Nat’l Bank Bldg., Local. 

Dear Sir: Your letter of the 10th just received by me, I did not 
get back Saturday and yesterday it was overlooked. 

The proposition you submit is all right in its essence but a little 
one-sided as to details. 

The only reason we did not take down the office building and the 
small shed in the rear of the premises was that it had come to our 
attention that Mr. Gill would want to buy these from us and could 
have sold the large shed for us, which we did take down, so that we 
left these buildings up for his benefit as well as our own, as we could 
have easily have gotten the office and the other shed off in the time 
allowed us. And while we were not actually off we were technically 
so and do not feel that we are liable for the rent of June. 

The value you put on the buildings is far from being enough. 

We are willing to surrender the buildings upon a release of the 
entire amount claimed by Mr. Gill. These buildings cost us more 
than ($1,200.00); besides we Have spent several thousand dollars 
in filling and in building road ways and fences. 

In regard to the old party fence between the Howard University 
and Mr. Gill, we beg to say that this old fence died a natural death 
from old age and we are in no way responsible for its being down, 
but we are willing to stand half the expenses of a new fence be¬ 
tween the premises. 

Very truly yours, 

EISINGER BROTHERS.” 

W. G. E./R. W. E. 

Thereafter the plaintiff declined to allow the defendant to remove 
his said fixture and retained and appropriated the same to his own 
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use, and now claims it to be his own, and has denied and still denies 
the defendant the right to remove the same; the plaintiff has taken 
the defendant’s said office fixture and made it his own intending to 
pay for the same, and has rented the same to another renant and is 
collecting for his own use the rents from same in connection with 
the rents for the said premises. The defendant is, therefore, entitled 
to recover from the plaintiff by virtue thereof, the value of the said 
office building, which value he now claims and the plaintiff has 
become liable to pay the same, which value at the time of the institu¬ 
tion of this suit was and still is $1,000. 

WALTER G. EISINGER. 

10 Subscribed and sworn to before me, this 7th day of Novem¬ 

ber, A. D., 1916. 

[seal.] WM. H. HOLLOWAY, 

Notary Public, D . C. • 

Motion for Judgment Under 73 rd Rule. 

Filed November 10, 1916. 

* ****** 

Comes now the plaintiff, Herbert A. Gill, by his attorney, and 
moves the Court for a judgment in the above entitled case, notwith¬ 
standing the supplemental affidavit of defense filed therein, and for 
cause of motion says: 

1. That the facts set out in said supplemental affidavit, if true, 
constitute no defense to this action, either in whole or in part. 

2. That if said supplemental affidavit states any cause of action, 
the same is in tort, and cannot be set-off against the plaintiff’s claim! 

P. H. MARSHALL, 
Attorney for Plaintiff. 

To Hayden Johnson, Esq., and Thomas H. Patterson, Esq., Attor¬ 
neys for Defendant. 

Please take notice that the foregoing motion has been calendared 
for the next motion dav. 

P. H. MARSHALL, 
Attorney for Plaintiff. 


11 Supreme Court of the District of Columbia. 

Friday, December 1, 1916. 

Session resumed pursuant to adjournment, Mr. Chief Justice Cov¬ 
ington presiding. 

♦ ****** 

This cause coming on to be heard upon the motion of plaintiff filed 
herein November 10, 1916, for judgment, notwithstanding the sup¬ 
plemental affidavit of defense, it is considered that said motion be, 
and it hereby is granted. 
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Therefore, it is considered that the plaintiff herein recover against 
the defendant the sum of Two hundred dollars ($200.) with interest 
thereon at the rate of six (6) per cent per annum from April 3, 1916, 
being the money payable by said defendant to plaintiff by reason of 
the premises, together with the costs of suit, to be taxed by the Clerk, 
and have execution thereof. 

The defendant by his Attorney, in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, and the penalty of 
the bond on said appeal to operate as a Supersedeas is hereby fixed in 
the sum of Four hundred dollars ($400.00). 

Memorandum. 

December 8, 1916.—Supersedeas bond approved and filed. 

Assignment of Errors. 

Filed December 20, 1916. 

******* 

The defendant assigns as reversible error the following action of 
the Court: 

12 1. In holding the affidavit of the plaintiff, filed with his 

declaration, sufficient under Rule 73 of the Supreme Court of 
the District of Columbia to entitle plaintiff to a judgment. 

2. In holding defendant's supplemental affidavit of defense, filed 
by leave of the Court on November 7, 1916, an insufficient defense 
to plaintiff’s declaration, and accompanying affidavit of merit, and 
denying defendant’s right to a trial by jury. 

3. In sustaining plaintiff’s motion for a judgment, notwithstand¬ 
ing defendant’s supplemental affidavit of defense. 

4. In entering a judgment for the plaintiff upon his affidavit filed 
with his declaration. 

HAYDEN JOHNSON, 

THOS. II. PATTERSON, 

Attorneys for Defendant. 

Designation of Record. 

Filed December 20, 1916. 

******* 

The Clerk will please prepare the record on appeal in the above 
entitled cause, the same to contain the following: 

1. Plaintiff’s Declaration, Affidavit of Merit and Particulars of, 

Demand. 

2. Defendant’s three pleas and Particulars of Demand; (Also 
memorandum of filing affidavit of defense.) (Also memorandum of 
plaintiff’s motion for judgment.) 

3. Record of leave granted defendant to file supplemental affidavit 

of defense. 
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13 4. Defendant’s Supplemental Affidavit of Defense. 

5. Plaintiff’s motion for judgment, notwithstanding sup¬ 
plemental affidavit of defense. 

6. Entry of Judgment for Plaintiff. 

7. Notice of defendant’s appeal and order fixing penalty on super¬ 
sedeas bond. 

8. Record of filing of supersedeas bond. 

9. Assignment of Errors. 

10. This Order. 


P. H. MARSHALL. 
Attorney for Plaintiff. 


HAYDEN JOHNSON, 

THOS. H. PATTERSON, 

Attorneys for Defendant. 


14 Supreme Courl of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 13, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 59355 at Law, wherein Herbert 
A. Gill is Plaintiff and Walter G. Eisinger, trading as Eisinger 
Brothers is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of January, 1917. 

[Seal Supreme Court of the District of Columbia. | 

JOHN R. YOUNG, Clerk. 


15 In the Court of Appeals of the District of Columbia. 

January Term, 1917. 

Nos. 3055, 3056 and 3057. 

Walter G. Eisinger, Trading as Eisinger Bros., Appellant, 

v. 

Herbert A. Gill, Appellee. 

Stipulation. 

It is hereby stipulated and agreed by and among counsel for each 
of the parties concerned in all of the above entitled causes, that said 

2—3055a 
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causes may he consolidated for hearing in this Court, that the record 
in only one of said causes may he printed, to wit, in case No. 3055. 
and that in these events, the judgment of this Court in the said cause 
No. 3055 shall he entered as the judgment in the other causes between 
the same parties. Nos. 3056 and 3057. 

HAYDEN JOHNSON, 

TITOS. H. PATTERSON, 

Attorneys for Appellant . 

P. H. MARSHALL, 
Attorney for Appellee. 


[Endorsed: | No. 3055. Walter G. Eisinger, Trading as Eisinger 
Bros., Appellant, vs. Herbert A. Gill. Stipulation of Counsel. Court 
of Appeals, District of Columbia. Filed Jan. 24. 1017. Henry W. 
Hodges, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3055. Walter G. Eisinger, trading Ac., appellant, vs. Herbert A. 
Gill. Court of Appeals, District of Columbia. Filed Jan. 15, 1917. 
Henry W. Hodges. Clerk. 
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JANUARY TERM, 1917. 


No. 3055. 

WALTER G. EISINGER, Trading as Eisinger Brothers, 

Appellant, 

vs. 1 

HERBERT A. GILL, Appellee. 

BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from a judgment of the Supreme Court 
of the District, entered under the seventy-third rule of that 
court. 

Appellant, who was the defendant in the court below, was 
sued upon a promissory note for $200 and accrued interest, 
the consideration for the said note having been an indebted¬ 
ness of appellant to appellee for arrears of rent for premises 
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No. 2101 7th street northwest. Washington, 1). C. The said 
premises, at the time the note was given, were held hy appel¬ 
lant as a tenant of appellee hy sufferance, after the expira¬ 
tion of the term of a lease, under which possession had for¬ 
merly been taken. 

The appellee, who will hereinafter he called the plaintiff, 
tiled with his declaration an affidavit of merit (Rec., p. 2), 
as provided by the seventy-third rule of the Supreme Court 
of the District of Columbia. Appellant, who will hereinafter 
be called the defendant, tiled three pleas (Rec., p. 4), viz: 
non assumpsit , nil debit , and a plea of set-off, claiming an 
indebtedness by the plaintiff to the defendant of $1,000, the 
same being the value of a trade fixture in the nature of an 
office building, erected by defendant upon the aforemen¬ 
tioned premises, during the term of the lease, which fixture 
was retained bv the plaintiff at the termination of the ten¬ 
ancy and for which the plaintiff became liable to pay. De¬ 
fendant supported his pleas by an affidavit of defense, which 
being deemed by the court insufficient, by leave of court first 
had and obtained he filed a supplemental affidavit of defense 
(Rec., p. 5). Thereafter the plaintiff moved for judgment 
under the said seventy-third rule, and judgment was entered 
against defendant for the amount of plaintiff’s claim, not¬ 
withstanding defendant's supplemental affidavit of defense. 

ASSIGNMENT OF ERRORS. 

The action of the court below in holding defendant’s sup¬ 
plemental affidavit of defense insufficient; in sustaining 
plaintiff’s motion for judgment, and in entering judgment 
against the defendant is assigned by defendant as reversible 
error. 
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ARGUMENT. 

AFFIDAVITS OF DEFENSE. 

Affidavits of defense are to be liberally construed in favor 
of defendant’s right to make and maintain his defense; 
every intendment is made in favor of defendant. They 
should in no case be so rigidly and strictly construed as to 
embarrass defendant in availing himself of what might be 
regarded as a valid defense. All that is required is that they 
state facts which will satisfy the court of the good faith of 
the defendant in making the defense, and that such defense 
is not of a frivolous or dilatory character. Where defend¬ 
ant’s affidavit is within the scope of the pleas filed and by 
any fair construction constitutes a defense to the action as 
stated in the declaration, judgment under the seventy-third 
rule must be denied and the case tried in the ordinary course. 

Brown vs. Ohio Nat’l Bank, 18 App. D. C., 598. 

Meyers vs. Davis, 13 App. D. C., 361. 

Bailey vs. D. C., 4 App. D. C., 356. 

St. Clair vs. Conlon, 12 App. D. C., 161. 

Booth vs. Arnold, 27 App. D. C., 287. 

It is submitted that, measured by the standard laid down 
in the above decisions of this court, defendant’s supplemental 
affidavit was sufficient. His third plea was a plea of set-off, 
in proper form, and the affidavit supported this plea. For 
the purposes of the motion for judgment under the seventy- 
third rule, the facts set forth in the affidavit of defense must 
have been considered as true, and these facts, as set forth, 
created a liability on plaintiff’s part in favor of defendant 
and for a sum exceeding plaintiff’s claim. 

Two principal points were made on behalf of appellee in 
the court below, the first being to the effect that the supple¬ 
mental affidavit of defense did not show any right of defend¬ 
ant in the trade fixture, which he claimed the plaintiff had 
made his own; that defendant abandoned his right to re- 
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move this fixture by vacating the premises and leaving the 
fixture there. The second point urged was that defendant’s 
claim against plaintiff, presented by way of plea of set-off, 
and in support of which the supplemental affidavit of de¬ 
fense was made, sounded in tort and not in contract. 

7 

WHEN A TRADE FIXTURE MAY BE REMOVED BY TENANT. 

It would doubtless he a sufficient answer to the first of the 
aforementioned contentions of plaintiff to say that defend- 1 
ant’s supplemental affidavit contains the following allega¬ 
tions (Rec., pp. 6-7): 

“Defendant did not at that time remove from the 
premises his aforementioned office structure, although 
he did not abandon his right to the same; * * * 

the plaintiff has taken the defendant's said office fix¬ 
ture and made it his own intending to pay for the 
same, and has rented the same to another tenant and 
is collecting for his own use, the rents from same in 
connection with the rents for the said premises.” 

Plaintiff contended that defendant, in vacating the prem¬ 
ises which he had occupied as tenant, first by lease and then 
by sufferance, had lost his right to remove this fixture; but 
this contention is not well founded. It is conceded that, ac¬ 
cording to the weight of authority, a tenant for a definite 
term who voluntarily removes from premises at the expira¬ 
tion of his tenancy, leaving thereon fixtures which he has 
erected, without any reason for not removing them at the 
time, loses his right to a subsequent removal of the same. 

This rule of law is based upon the presumption that in allow¬ 
ing the fixtures to remain upon the premises after the re¬ 
moval of the tenant therefrom there has been an abandon¬ 
ment of the same. This presumption of abandonment, never¬ 
theless, may always be overcome by showing that the fixtures 
were left upon the premises, either by agreement with the 
landlord, with the landlord s consent, that negotiations look¬ 
ing to the purchase of the fixture were being considered at 
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the time of the removal, or any other circumstances nega¬ 
tiving the idea of abandonment. 

Torrey vs. Burnett, 38 N. J. L., 45/. 

Dome vs. Dome, 38 N. H., 429. 

Hughes vs. Ford, 15 Colo., 330. 

According to some authorities, however, irrespecti\e of 
anv agreement with the landlord, or other circumstances 
creating the right, the tenant may remove his fixtures, within 
a reasonable time, after the expiration of his tenancy. 
Pemberton vs. King, 13 N. C., 3/6. 

Berger vs. Hoerner, 36 Ill. App., 360. 

Holmes vs. Treniper, 20 Johns., 28. 

Preston vs. Briggs, 16 Yt., 124. 

In the case at bar defendant was a tenant by sufferance, hold¬ 
ing over after the expiration of a lease for a term of years. 

A tenant by sufferance or at will, on account of the uncer¬ 
tainty as to the duration of his tenancy, is allowed a reason¬ 
able time, after the expiration of his tenancy, to remove his 
fixtures, in the absence of any agreement as to such subse¬ 
quent removal. 

Tiffany on Real Property. 

Cyc., vol. 19, pp. 1067 et seq. 

Corey vs. Bishop, 48 N. H., 146. 

Antoni vs. Belknap, 102 Mass., 193. 

Sullivan vs. Carberry, 67 Me., 531. 

The law encourages the erection and construction of fixtures 
by the tenant for the better enjoyment of his tenancy and 
favors the removal of such fixtures: 

“The first and leading rule is that the law regards 
with peculiar favor the rights of tenants, as against 
their landlords, to remove articles annexed to the 
freehold, and extends much greater indulgence to 
them in this respect, than it concedes to executors, 
remaindermen, or any other class of persons/' 

Taylor vs. Townsend, 8 Mass., 411. 
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It has been held that where a tenant abandoned the leased 
premises, during the term, that there was no abandonment 
of fixtures and they might subsequently be removed. 

Coude vs. Lee, 55 N. Y. App., 401. 

That a dispossessed tenant is entitled to a reasonable time 
within which to remove fixtures. 

Bergh vs. Herring-Hall-Marwin Safe Co., 136 Fed., 
368. 

It is generally held that a tenant, who holds over after the 
expiration of his lease, has the same right of removal that 
he had during the continuance of the lease. 

Where a lease reserved to the lessee the right, at the end 
of his term, to remove all buildings upon the land, the lessee 
was held to be entitled to ingress and egress, rent free, for a 
reasonable time after the expiration of the lease for the pur¬ 
poses of such removal. 

Davidson vs. The Crump MT’g Co., 99 Mich., 501. 

Cheatam vs. Plinke, 1 Tenn. Ch., 576. 

Caperton vs. Stege, 91 Ky., 351. 

Smith vs. Park, 31 Minn., 70. 

Ray vs. Young, 160 la., 613. 

It will be observed in the last-mentioned cases that the 
lease did not in any case give the tenant any greater right 
in respect of fixtures than he would have had under the law, 
as a tenant may always take his fixtures from the leased 
premises when he vacates the same. The lease merely pro¬ 
vided that the fixtures might be removed at (not after ) the 
end of the term. Yet the tenant in each case was allowed a 
reasonable time after the expiration of his tenancy to make 
such removal. 

The record (page 6) shows that defendant expected to sell 
the office structure, which he had erected for the use of his 
business, to the plaintiff; also that the plaintiff expected to 
purchase the same. 
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That these mutual intentions existed at the time the ten¬ 
ancy terminated, and that negotiations looking to such sale 
and purchase were being considered, which negotiations con¬ 
tinued until June 13, 1916, nine days after defendant va¬ 
cated the premises. Plaintiff, in his affidavit of merit (Rec., 
p. 3), admits that shortly before defendant vacated said 
property the plaintiff offered to allow defendant two months 
rent ($300) in consideration of defendant abandoning his 
claim to this fixture, surrendering immediate possession of 
the premises, and restoring a certain fence. These negotia¬ 
tions were undoubtedly pending when defendant removed 
his other property from the premises, on June 4, 1916, for 
on June 13, 1916 (Rec., p. 6), we find defendant writing to 
plaintiff’s attorney, making a counter suggestion as to the 
amount to be paid for this fixture; this in response to a letter 
from plaintiff’s attorney, dated June 10, 1916, upon the same 
subject. 

There was no abandonment as a matter of law or of fact, 
in view of these circumstances. 

Supra, Torrev vs. Burnett, 38 N. J. L., 457. 

It has not been deemed necessary to multiply authorities 
showing that a structure of the kind mentioned in defend¬ 
ant’s affidavit, and erected under the circumstances under 
which that was erected, constituted a trade fixture. The au¬ 
thorities are agreed upon this point. 

Van Ness vs. Pacard, 2 Pet. (U. S.), 137. 

Ray vs. Young, 160 la., 613. 

plaintiff’s refusal to allow defendant to remove his 

FIXTURE CONSTITUTED A CONVERSION. 

“A tenant having a right to remove structures 
erected by him when his term ended, was denied the 
right to remove them by the landlord. This oper¬ 
ated as a conversion of the fixtures by the landlord, 
and a right of action arose.” 

Wright vs. Macdonnell, 88 Texas, 140. 











CAN DEFENDANT RECOVER THE VALUE OF THE FIXTURE BY 

WAY OF SET-OFF? 

It was contended by plaintiff in the court below that de¬ 
fendant’s claim, if any be had, sounded in tort and not in 
contract, and therefore could not be pleaded by way of set-off 
in this action. 

Tt is respectfully submitted that defendant has waived the 
tort of conversion in this case and is basing his claim upon 
plaintiff’s implied promise to pay for the fixture. Defend¬ 
ant’s third plea (Rec., p. 4) alleges that plaintiff “was and 
still is indebted to the defendant in the sum of $1,000, the 
same being the value of a trade fixture * * * for which 

the plaintiff became liable to pay.” Defendant’s supple¬ 
mental affidavit of defense states (Rec., pp. 6-7): “There¬ 
after the plaintiff declined to allow the defendant to remove 
his said fixture and retained and appropriated the same to 
his own use, and now claims it to be his own and has denied, 
and still denies the defendant the right to remove the same; 
that plaintiff has taken the defendant’s said office fixture and 
made it his own intending to pay for the same.” 

The tort of conversion was waived in the plea. 

The authorities are well settled that the implied contract 
to pay for goods that have been tortiously taken may be en¬ 
forced under a plea of set-off, under statutes similar to sec¬ 
tion lo63 of the Code of Laws for the District of Columbia. 

Where a plaintiff who can sue in tort waives the 
tort and sues in contract, the action is considered an 
action of contract, within the meaning of statutes al¬ 
lowing set-offs or counter-claims in actions upon con¬ 
tracts, and the courts, in following their inclination 
to settle all disputes between the parties in one action, 
whenever practicable, will liberally construe plaintiff’s 
pleadings to have waived the tort, if such a construc¬ 
tion is possible.” 

Cyc., vol. 34, p. 664. 
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“Where the tort of conversion is waived, defendant 
may counter-claim for breach of the contract which 
the law implies.” 

Starr Cash Car Co. vs. Reinhart, 20 N. Y. 
Suppl., 872. 

“Where defendant waives the tort of conversion, 
he mav set-off the implied contract involved therein.” 
McAllister vs. Millhiser, 96 Ga., 474. 

Challis vs. Wylie, 35 Kan., 506. 

Tidewater Quarry Co. vs. Scott, 105 Va., 160. 
Allen vs. U. S., 17 Wall. (U. S.), 207. 

McCabe vs. Winshop, 15 Fed. Cas., No. 8668. 

• 

The tort must in fact be waived, although in cases of doubt 
it is held that the court will incline against construing the 
set-off to sound in tort, even though some words of the plead¬ 
ings are adapted to an allegation ex dilicto. 

Cyc., vol. 34, p. 712. 

Smith vs. McCarthy, 39 Kans., 308. 

It is respectfully urged, in view of the law as herein stated, 
that the judgment of the court below should be reversed. 

Respectfully submitted, 

HAYDEN JOHNSON, 

THOS. H. PATTERSON, 

Attorneys for Appellant. 
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BRIEF on behalf of appellee. 


Statement of Case. 

Appellee, who was plaintiff below, sued appellant upon 

a note for $200 and accrued interest, given for arrears 
of rent. 

After the giving by appellant to appellee of this and 
certain other notes for such arrears, appellant became 
further in arrears for rent, and was served with a notice 
to quit, pursuant to which he vacated the premises, 
leaving thereupon a certain structure, which he claims 
to have been a trade fixture, the same being a building 
used by him as an office in the conduct of his lumber 
business (Rec., p. 5). The record discloses (Rec., p. 6) 
that appellant removed certain structures which he 
had erected upon the demised premises, and “had ample 
time” to remove the office structure, notwithstanding • 
which he vacated the property without attempting to 

The only attempt made to explain 

7807—1 * 


I 




2 


* 




away the legal effect of the abandonment of this build¬ 
ing, which he states he had ample time to remove, is the 
statement in his affidavit of defense (Rec., p. 6) that he 
“had reason to believe that the plaintiff intended to 
purchase same/’ but the reason which he says he had is 
not set forth, so that the statement quoted is merely 
that of his conclusion as to what was sufficient to bring 
him to a certain state of mind. It is not even alleged 
that he did believe that*plaintiff intended to purchase, 
but only that he “had reason to believe,” and the most 
that we can determine from his affidavit of defense is 
that he is of the opinion (which opinion, if based upon 
facts at all, can not be tested as to its soundness, because 
no facts upon which it was predicated are disclosed) 
that he would have been justified in believing that plain¬ 
tiff intended to purchase the structure in question. 

He places a value of $1,000 upon this building, which 
he admits he left upon appellee’s premises as above set 
forth, and then alleges in his affidavit (Rec., pp. 6-7) 
other conclusions and statements as to his mental 
attitude and that of appellee (not allegations of fact) 
that is, that “he (appellant) did not abandon his right 
to the same,” and that “plaintiff has taken the de¬ 
fendant’s said office fixture and made it his own, intend¬ 
ing to pay for the same,” etc., which last conclusion 
does violence to the natural inferences to be drawn from 
this litigation. 

Appellant pleaded non assumpsit , nil debet , and set-off, 
but his affidavit of defense is intended to apply only to 
the plea of set-off, and it is*plain that if he has failed to 
allege facts which show a cause of action against appellee, 
and such a cause of action as is proper under our statute 
regulating set-off, the judgment against him, for want 
of sufficient affidavit of defense, should be affirmed, as 
he has set out in his affidavit no defense under his general 

issue pleas. 
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argument. 

Appellant’s Affidavit States Conclusions Rather Than 
Facts—It Is a SUPPLEMENTAL Affidavit, and 
Therefore Not Entitled to a Lenient Construction. 

While this court has held many times that affidavits of 
defense were to be construed liberally, it should be 
remembered that the reason for this leniency has been 
dissipated, to a very great extent, by the rule Permitting 
substituted or supplemental affidavits to be filed by 
defendants, when the trial court is of opinion that the 
first affidavit is defective, but that it may be possible 
to cure it by an additional statement. When a defend¬ 
ant has been put upon notice that judgment will go 
against him unless he makes a sufficient showing, and is 
afforded an opportunity to do so, he should not be heard . 
to complain if he does not avail himself of the privilege. 
And it is safe to assume that in his supplemental affidavit 
he has stated his case at its very best, and has not re- . 

lied on further indulgence by the court. 

In the case at bar, appellant was granted leave to hie 
the supplemental affidavit now before this court, after 
motion for judgment for insufficiency of his first affi¬ 
davit (Rec., p. 8) and he should not now be heard to 
urge that he should receive the degree of consideration 
which he might have asked had he not requested and 
obtained the privilege of setting out the facts of his 
'defense, after having his attention directed to the 

deficiencies of his first attempt. 

But although warned of the necessity for a clear and 
sufficient statement, it is difficult to imagine a more 
indefinite and unsatisfactory paper, so far as facts are 
concerned, than his supplemental affidavit, and the 
conclusion is irresistible that he can do no better except 
at the risk of misstatement, and has gone the limit in 
the effort to make out a defense. Only upon this theory 











is it possible to account for the absence of facts essential 
to his case, and the attempt to remedy their omission 
by the insertion of conclusions. 

He says (Rec., p. 5) that the office building “was 
left upon plaintiff’s premises under such circumstances 
as made the plaintiff liable to pay the defendant for the 
value of the same . . . that this structure never 

became a part of the owner’s realty, and that defendant 
was entitled to remove same as a trade fixture, which it 
was “understood to have been”—the one a pure conclu¬ 
sion, and the other an opinion as to appellee’s under¬ 
standing, which could not have been given in evidence 
without the facts upon which it was predicated. 

But his most significant failure as to facts is where he 
attempts to avoid the consequences of a surrender with¬ 
out attempting to remove the structure by the state¬ 
ment that (Rec., p. 6) “he did not abandon his right to 
the same (a conclusion), but allowed the same to remain 
upon the plaintiff’s premises, it having come to his atten¬ 
tion that the plaintiff expected to purchase same from 
him ” 

There is a complete absence of statement that ap¬ 
pellee offered or agreed to purchase it, or induced appel¬ 
lant to leave it under circumstances indicating an in¬ 
tention or desire to purchase, or that the matter came 
to appellant’s attention through any act or statement 
of appellee. 

So far as the affidavit is concerned, it might have 
“come to his attention” from a fortune-teller, but a 
little reading between the lines is helpful, for it appears 
that the structure was of a character that made it 
necessary to demolish it in order to remove it, and that 
appellee had made a proposition, which appellant 
promptly declined, to remit certain rents and compromise 
certain differences, if appellant would restore a fence, 
surrender immediate possession, and abandon claim to 




this building. As this was an offer of compromise, which 
was refused, testimony in regard to it would have been 
excluded, but it is safe to conclude that appellant be¬ 
lieved he might force appellee to purchase a building 
which would have been valueless if torn down for re¬ 
moval, and that, as to his opinion that “plaintiff ex¬ 
pected to purchase the same,” the wish was father to 
the thought. 

Appellant Lost His Right to the Office Building When 
He Vacated the Property and Surrendered Posses¬ 
sion. 

In Kutter vs. Smith, 2 Wall., 491, the Supreme Court 
held: 

“The law imposes no obligation on a landlord 
to pay the tenant for buildings erected on de¬ 
mised premises. The innovation on the common 
law, that all buildings become a part of the free¬ 
hold, has extended no further than the right of 
removal while the tenant is in possession .” 

• Appellant seeks to make the rejected offer of com¬ 
promise the foundation for his claim of right to this 
building, left on appellee’s land, and cites on this point 
Torrey vs. Burnett, 38 N. J- Law, 457. But that case 
merely held that where the landlord had agreed to sell 
a trade fixture for the benefit of the tenant, but failed to do 
so, the tenant had a reasonable time to remove such 
fixture, although his term was ended and possession 
surrendered. 

The court first stated the general rule as follows 
(p. 459): 

“It is undoubtedly the settled rule of law, 
that where a tenant has the right to remove 
fixtures, he must exercise his right during the 
continuance of his term, or before he surrenders 
the possession of the premises; he can not reenter 





or puch purpose. A multitude of cases have been 
decided m accordance with this doctrine, many 
ot which can be found by a reference to the notes 
r “ e 0f Elwes Maw ^, 2 Smith's Lead. 

In the Torrey-Burnett case, there was a question of 
fact, which it was held should have been left to the 
jury, as to whether the landlord had induced the tenant 

to leave the property on the premises by agreeing to sell 
for him. 

The court said (p. 459): 

“Upon the assumption that such an arrange¬ 
ment on the part of the landlords existed, I have 
no doubt that its effect is to debar them from 
claiming that the chattel in question became 
theirs as an unremovable fixture. . . . For 

a landlord to claim a chattel affixed to the land 
on the ground that the tenant had failed to 
remove it while in possession, when such failure 
had been occasioned by his own promise to sell 
the Jixture for the benefit of the tenant, would in 
. morals, be a sheer fraud, and the general legal 
principle above stated is not so inflexible that it 
is to be so applied as to render such an attempt 
when made successful." 

Appellant’s affidavit states that it was not until after 
he had vacated the premises, leaving the office building 
thereupon, that appellee offered to pay for it, and under 
these circumstances it is plain that authorities are not 
m point which are to the effect that he might recover its 

value if induced to leave it by an offer made prior to his 
removal. 

The proposition that a tenant must remove a trade 
fixture before he surrenders possession to the landlord, 
and that he loses all claim if he neglects to remove a 
building until his term has expired, and he has sur- 
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* rendered the property to the landlord, is established by 
the overwhelming weight of authority. 

Kutter vs. Smith, 2 Wall., 491, has been cited on this 
point, and the following cases have been selected from 
the multitude at hand. 

Gaffield vs. Hapgood, 28 Am. Dec., 290: 

(P. 292) “If the fixture should not be removed 
during the term, and the tenant should quit, and 
the landlord take possession afterwards, the law 
is very clear that the fixture becomes a part of 
the freehold, and that the party who was tenant 
can not legally take it away afterwards. And 
there are no facts stated in the present case 
which will vary this well-established rule of law.” 


Morey vs. Hoyt, 62 Conn., 542: 

“It is a general rule that, in the absence of a spe¬ 
cial agreement, a tenant under a lease for a specific 
term must remove his fixtures, if at all, during 
the term, or at farthest while he remains in pos¬ 
session under a right to still consider himself a 
tenant. 

“As a general rule, where the term is sur¬ 
rendered or is put an end to by the lessor under 
a forfeiture clause for some act or omission of 
the tenant, and the tenant is put out of and the 
lessor is put into possession, the right of the 
tenant to remove his fixtures, in the absence of a 
special agreement or special circumstances affect¬ 
ing the matter, is gone as completely as if the 
term had expired by lapse of time.” 

Carlin vs. Ritter, 68 Md., 478: 

The court (p. 484) quotes Taylor on Landlord and 
Tenant as follows: 

“The decisions also agree that whatever fixtures 
the tenant has a right to remove, must be re¬ 
moved before his term expires, or at least, before 
he quits possession; for if the tenant leaves the 
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premises without removing them, and the land¬ 
lord takes possession, they become the property 
of the landlord. The tenant’s right to remove 
is rather considered a privilege allowed him than 
an absolute right to the things themselves. If 
he does not exercise the privileges before his 
interest expires, he can not do it afterwards; 
because the right to possess the land and the 
fixtures as part of the realty vests immediately 
in the landlord; and although the landlord has no 
right to complain if the land be restored to him 
in the same plight it was before he made the 
lease, yet if the land is suffered to return to him 
with additions and improvements, even by for¬ 
feiture or notice to quit , he has a right to consider 
them as part of his property.” 

The Maryland court also cites on this proposition 
Tyler on Fixtures, Ch. 30, 31; Ewell on Fixtures, 137 
et seq.; Amos and Ferard on Fixtures, 94; Gibbons on 
Fixtures, 39; Grady on Fixtures, 181. 

Hedderick vs. Smith, 103 Ind., 203: “If a tenant 
neglects, until his term expires, to remove buildings 
erected by him, he is deemed to have abandoned 
them.” 

19 C. Y. C., 1068: “If the tenant surrenders or 
abandons the premises and the landlord takes 
possession, it bars the tenant’s right to remove 
fixtures.” 

Jones on Landlord and Tenant, par. 716: 
“Where the term is surrendered, or is put an end 
to by the lessor under a forfeiture clause, the 
right of the tenant to remove his fixtures is gone 
as effectually as if the term had expired by lapse 
of time. 

“If a tenant does not remove his fixtures during 
the term or at its expiration, he will be presumed 
to have abandoned them. 

“The law does not in strictness require of a 
tenant that he shall remove fixtures during the 
term, but only before he surrenders possession, 
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and during the time that he has a right to regard 
himself as occupying in the character of a tenant 
(Par. 721.) “Both English and American cases 
support the conclusion that, after the term and 
possession are surrendered by the tenant, un¬ 
removed fixtures are to be regarded as abandoned 
to the use of the landlord.” 


To the same effect are Cromie vs. Hoover, 40 Ind., 49; 

Allen vs. Kennedy, 40 Ind., 142. ^ 

Some cases hold that, under peculiar circumstances, 
as where a tenant has been dispossessed against his will, 
and without time to remove his fixtures, he is entit e 
to a reasonable time after surrender for their removal. 
An illustration of this dictrine is presented in the case of 
Ray vs. Young, 160 la., 613, where the landlord was 
himself a life tenant, and the tenancy was terminated 


# 

bv his death. 

So in Antoni ». Belknap, 102 Mass., 193, where pos¬ 
session was taken in the absence of the tenant, and 
Updegraff ns. Lesen, 15 Colo. App., 297, where notice of 
forfeiture was served one day and possession taken the 
next, and other cases cited by appellant, where the cir¬ 
cumstances were such as to require variation from the 

rule to prevent fraud or injustice. 

And in this connection, the statement quoted in ap- 
pellant’s supplemental affidavit, from the letter written 
bv him, is conclusive against any contention that he 
did not have sufficient time for removal, for he says 
(Rec., p. 6) “we could easily have gotten the office and 

other'shed off in the time allowed us.” 

Erickson vs. Jones, 37 Minn., 459: “ A tenant at 
will whose tenancy can only be terminated after 
reasonable notice, and who has ample time and 
opportunity to remove the building before he is 
dispossessed, can not thereafter remove it. 
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\nother variation in the rule is illustrated by Cheatam 
wJpienke, 1 Tenn. Ch, 576, cited by appellant, holding 
that “a removal during the term of lease is only required 
where the lease contains no stipulation on the subject. 

In the case at bar, the lease contains no stipulation on 
the subject, and it is not alleged in defense that it does 
and on authority of above and similar cases, removal of 
the fixture must be made during the term, or the right 

is lost. 

The following cases cited by appellant also turn upon 
this point: 

Caperton vs. Stege, 91 Ky., 351. 

Smith vs. Park, 31 Minn., 70. 

Wright vs. McDonnell, 88 Tex., 140. 

Davidson vs. Crump Mfg. Co., 99 Mich., 501. 

The Supplemental Affidavit Does Not State a Case of 

Set-Off. 

If appellant has any cause of action upon the facts 
stated in his affidavit (which is denied), it is in tort, 
and can not be set-off in this suit for rent. The Code, 
sec. 1563, allowing set-off of “mutual debts and claims 
under contract,” does not admit of set-off being pleaded 
for wrongful taking of property, especially when the 
property so taken has not been sold or converted into 
money, but remains a structure erected upon real estate 

and forming part thereof. . 

This point was expressly decided in the Supreme Court 

of this District, in Heyman et al. t>$. Thomas, Adminis¬ 
trator, 32 W. L. R., 792, in which that court held that: 

“When the goods of an intestate are wrongfully 
converted by another, it is the right of the ad¬ 
ministrator to waive the tort, thereby ratifying 
the wrongful act and making the convertor his 
agent, and sue him in assumpsit upon an implied 

contract. „ . A , 

“But in an action of assumpsit by the person 
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alleged to have been guilty of the wrongful con¬ 
version against the administrator of the decedent, 
the defendant administrator can not waive the 
tort and convert his claim into one under^ con¬ 
tract” or “damages for breach of contract and 
plead the same as a set-off against the plaintitt s 
claim. To be made the basis of a plea of set-ott, 
the defendant’s claim must have arisen out of a 
contract. A claim arising out of a tort and not 
under contract in any form, can not be set-ott. 

And in the above case, the goods wrongfully taken were 
sold , and it was because of their sale, and the receipt of 
the proceeds by the wrongdoer, that the court held that 
the tort could be waived, and assumpsit brought (but 
not by way of set-off) for money had and received. 

The correct rule as to when tort may be waived and 
assumpsit brought for money had and received, is stated 
in Shipman on Common Law Pleading, as follows: 

(Page 29.) “Where one person by means of 
fraud, duress, trespass, or any other tort, obtains 
another’s money, and converts it to his own use, 
or obtains his property and sells the same, and 
converts the proceeds, the other may waive the 
tort, and bring assumpsit on a promise, created 
by the law, to repay the money so obtained.” 

In Moses vs. Taylor, 6 Mackey, 255, where this point 
was necessarily involved, the court said (p. 276): 

“It, therefore, became incumbent upon the 
plaintiff, in order to sustain this action (of as¬ 
sumpsit) to show that the bonds were not only 
converted by the defendant, hut were sold hy 
him. . . ” 

The Supreme Court of the United States had before it 
the question of what could be set-off under a statute 
similar to ours, in Dushane vs. Benedict, 120 U. S., 630, 
and held that: 

“Under the statute of Pennsylvania of 1795, 
which allows the defendant, in an action upon a 
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contract, to set-off any matter of contract, and to 
recover judgment thereon against the plaintiff, 
upon proving that the plaintiff owes him more than 
he owes the plaintiff, the defendant, in an action 
for goods sold and delivered, may set-off a claim 
in the nature of assumpsit upon a warranty; but 
not a claim for a fraudulent representation, or 
other claim sounding in tort only.” 

In the above case, the Supreme Court pointed out that, 
while recoupment would be permitted for breach of 
warranty, or because of some misrepresentation whereby 
the value of goods sold or work done was affected, etc., 
it would not be permitted for a wrong not directly con¬ 
nected with the cause of action sued upon, and for an 
independent wrong the defendant could neither set-off 
nor recoup, but must bring his action of tort. 

In Dietrich vs. Ely, 63 Fed., 413, the suit was for rent. 
The defense attempted was set-off of damages sustained 
through malicious prosecution by plaintiff of suits for 
possession of the premises. The court said (p. 414) 
that it was well settled that a total or partial failure of 
consideration, acts of nonfeasance or misfeasance im¬ 
mediately connected with the cause of action , or any equi¬ 
table defense arising out of the same transaction, may be 
given in evidence in mitigation of damages, or recouped, 
not strictly by way of defalcation or set-off, but for the 
purpose of defeating plaintiff’s action in whole or in 
part, and to avoid circuity of action. 

“We do not think that the claim here presents 
matters immediately connected with the cause 
Of action, or constitutes an. equitable defense 
arising out of the same transaction, or is so re¬ 
lated to or connected with the subject-matter of 
the suit that it may be brought within the rule 
declared. 

“Undoubtedly she could recoup against the 
rent, or the value of the use and occupation, the 


r 



13 


I 


damages sustained by any acts which impaired 
the value of the use but not for acts personal 
in their nature, and which did not mteriere 
with the beneficial use and enjoyment of the 
premises / 1 

They held that the malicious prosecutions for posses¬ 
sion of the premises were not available as a e ense, 

either in set-off or recoupment. 

And this court has considered this question, and 
it against appellant, in McGuire vs. Gerstley, 26 App. 

D O 193. 

Considering section 1563 of the Code, this court 
said (p. 204): 

“Liberal as this section is in permitting ; set-ofl , 
it embraces matters of contract °nly; and w ^e 
unliquidated damages for a breach of the con 
tract relating to the sale or warranty of he goods 

could be set-off in an action by the vendors tor 

their value, no damages for a nlere tor ^^ * s t ^ f 
. case in this plea, can be so pleaded. Matters o 
mere tort are clearly not within the statute. 

The facts of above case were that a surety, sued upon 
his bond, attempted to plead, not technically y W ° 
set-off, but rather in recoupment, that plaintiff had 
enticed away one of the firm, the indebtedness of which 
firm was secured by the bond, and had so injured the 
firm’s business that it could not meet the obligations 

which the bond secured. 

In conclusion, it is respectfully asserted that the 
authorities establish that appellant has no claim what¬ 
ever against appellee because of his office building and 
that, at most, his affidavit sets up a claim in tort, not 
available as a set-off, and which is without merit. 
Respectfully submitted. p r marshall> 

Attorney for Appellee . 



